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Specific Comments
Section
1.1502- 14(b)

1

Where a distribution in cancellation or
redemption of stock of another member (not
under section 332) consists only of cash, loss
should be recognized.
This rule is necessary
to prevent a ’’disappearance” of basis with
out tax benefit since proposed regulations
section 1.15O2-31(b)(2)(11) provides that the
basis of property received is reduced by the
amount of any cash received.
2

1.1502- 14(b)

Where in a complete liquidation (not under
section 332) the shareholding corporation
assumes liabilities or takes property subject
to a liability in excess of the value of pro
perty received, any excess liability should
go first to reduce the excess loss account with
respect to the stock cancelled or redeemed
and thereafter allocated as basis to the
assets received (other than cash).
A corres
ponding correction should be made in proposed
regulations section 1.1502-31(b)(2)(11).
This rule will offset in the same taxable
period the income arising from recognition of
excess losses and the economic loss realized
by the assumption of liabilities in excess of
the value of property received.
3

14(b)
1.1502-

If an excess loss account results in income
on account of worthlessness of the subsidiary’s
stock, an immediate offsetting deduction or
basis adjustment to the property received should
be allowed for net liabilities of the subsi
diary which are assumed by the parent or for
which the parent is liable.
If the parent

-2later assumes or pays the net liabilities
of the subsidiary, either through a liqui
dation or otherwise, a deduction should be
allowed at that time.

4

1.1502-14(d)(1)

It should be made clear that the term "other
disposition” Includes worthlessness.

5
1.1502-19

The entire thrust of the rules still being
proposed as in the case of those originally
proposed, is that there will be a basis
adjustment, possibly resulting in ’’negative
basis” if any benefit is derived by a group
because of the operations of one or more of its
affiliates.
While this rule may be sound in
some cases it can be unreal in others.
For
example, if the tax benefit of an operating
loss contributed to a consolidated return by
one affiliate can be awarded to that affiliate
through reasonable earnings and profits alloca
tion rules which permit proper tax sharing
among members, we see no reason for imposing
either the basis reduction or excess losses
rule.

Accordingly, even though we offer some specific
suggestions concerning the proposed rules in
this area, we find it necessary to protest
their promulgation before regulations are
proposed under section 1552.
We believe rea
sonable rules under section 1552 would make
it unnecessary to have such a major departure
from longstanding income determination and
basis concepts.

6
6
1.1502-19(a)

An election should be provided so that on a
recognition event any excess loss amount with
respect to the common stock of a subsidiary
could be applied first as a reduction to the
basis of any preferred stock and then to any
debt of that subsidiary held by any members of
the affiliated group.
7

1.1502-19(a)(2)

The converse of this transitional rule should
be provided where net positive adjustments
would have arisen in years prior to 1966, so
that the prior years’ positive adjustments may
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be available only to offset post-1965 net
negative adjustments.
This rule is necessary
to prevent complete denial of tax benefit
from actual losses sustained.

8

1.1502-19(b)(2)

A rule consistent with that stated in pro
posed regulations section 1.1502-19(b)(1), and
and the rule for downward basis adjust
ments not resulting in an excess loss stated
in proposed regulations section 1.1502-32(e),
should be provided for dispositions of fewer
than all shares owned, even though affiliation
is broken.
In other words, a disposition of
50 percent of the shares held should cause
recognition of only 50 percent of the excess
losses.
The combined effect of proposed regula
tions sections 1.1502-19 and 1.1502-32 should
be no different than if each share of stock
were to be assigned an allocable part of any
investment adjustment, to be taken into account
in determining income or loss on a share-byshare basis.

9
1.1502-19(b)(2)(vi)

We object to the concept that failure to con
tinue filing consolidated returns should be
an event causing recognition of excess losses.
This rule is especially objectionable where
the group ceases to exist as such but all the
members may be included in some other group
which does file a consolidated return.
10

1.1502-19(f)
Example 4 and
Example 6

January 1, 1969 should be January 1, 1971 in
each of the examples.
Further, Example 6
is garbled since it does not appear that P
has an excess loss in S2.

11
1.1502-32

At the time we commented on the initial pro
posed regulations we made the following
recommendation:
The promulgation of rules for basis
adjustments (and their Interplay with
the rules on excess losses) should be
withheld until reasonable and equitable
rules are promulgated under Section 1552,
relating to the allocation of consolidated
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tax liability for earnings and profits.

The proposed regulations adopt the theory
that the tax benefit from losses of
affiliates is necessarily appropriated
by the parent or other affiliate owning
As a
the shares of the loss affiliate.
business matter this is frequently not
true, especially where there may be
minority Interests.

Reasonable rules should be provided under
section 1552 which accommodate appropriate
financial adjustments among affiliates on
account of consolidated tax liability, and
any basis adjustment rules should take
into account the financial tax liability
adjustments which actually take place.
As an example, if the profit members of
a group actually pay over to a loss member
the tax benefit of consolidated utiliza
tion of its losses, no basis adjustment
should be required.
The proper treatment
of this transaction should be a reduction
in the earnings and profits of the paying
members and an increase in the earnings
and profits of the receiving member.

We continue to believe that this is a more
sound approach which would be compatible with
longstanding income determination and basis
concepts, and the fact that we comment on the
specific provisions of the new proposed regula
tions does not indicate an abandonment of this
position.

12
1.1502.32(a)
and (b)(3)(ii)

Where there has been a disposition, basis and
excess losses should be determined without
reference to subsequent net operating losses
described in proposed regulations section
1.1502-32(b)(3)(ii).
Furthermore, in those
cases where there has been no disposition, the
Investment adjustment on account of a net
operating loss which is carried back should be
made as of the end of the loss year, rather
than as of the end of the year to which the
loss is carried back.
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13

1.1502-32(b)(3)(iii)
and (iv)

The term "distributions” should be limited
to amounts which are treated as dividends,
since distributions in cancellation or
redemption of stock already require a basis
adjustment or utilization of basis by the
recipient under proposed regulations section
1.1502-14(b)(2).
This definition is necessary
to prevent a duplicate reduction in basis
on account of the same distribution.

